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Australian Real Estate A legal guide for foreign investors

Blake Dawson, together with Jones Lang LaSalle, have published Australian Real Estate - A legal
oy guide for foreign investors to assist investors to understand the Australian commercial real estate
Australian Real Estate Investment Trusts market and the legal and taxation aspects of Australian real estate transactions. 30 May 2008

(REITs)

http://lwww.blakedawson.com/Templates/Publications/x_publication_content_page.aspx?id=51705
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External management and stapled securities

The idea of an external manager is deeply rooted in the legal structures used for real estate funds in Australia. In the classic structure the real estate is held on trust for the
investors by a trustee and the business of managing the fund is carried on by a separate manager. More recently for REITs and for some unlisted real estate funds such as
wholesale real estate funds, the role of the trustee and manager has been combined into a single responsible entity. This is still external management. The ownership and control
of the manager is separate from the ownership and control over the real estate assets.

In the classic structure, the trustee’s role is passive. It holds the assets for unitholders and distributes the net income of the fund to them. The manager makes all the decisions
concerning the operation of the fund and undertakes all negotiations, reporting and other activities to implement those decisions.

In the new structures using responsible entities, the responsible entity performs both the passive trustee role and also provides (as part of its own business, not the business of
the trust) fund management services for the benefit of the unitholders. Its function is therefore still to act as an external manager.

However, the principle of external management has recently become qualified by the market practice of stapling securities. The shares in the manager and the units in the REIT
are both listed and they are quoted and traded on the ASX as if they were a single security. They cannot be traded separately.

The stapled structure effectively changes the REIT to an internal management structure for investor purposes. This has developed in the market in recent years partly in
response to investor demand for returns to the manager to be more closely aligned with investor interests and partly due to the vulnerability of managers in REIT takeovers.
The stapled structure is preferred in Australia to a simple corporate structure where a listed company holds the assets. This is because of the tax advantages where the assets
are passively held on trust for unitholders and the active management is undertaken by a separate vehicle.
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